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Background
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Identifying Activist Short Sellers
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Predicting Short Sellers’ Targets

Da Fonseca Salvador, Raquel. Activist short sellers: what are their
performances?. Louvain School of Management, Université catholique de Louvain,
2021. Prom. : Nguyen, Anh. http://hdl.handle.net/2078.1/ thesis:30166.

7

Classification of average impact on stock 
price by market capitalization

Classification of average impact on stock 
price by geographical area

Impact on Stock Price Impact on Stock Price

US -

EU -

ASIA -

-16% -14% -12% -10% -8% -6% -4% -2% -0%

SMALL -

MID -

LARGE -

-20.0% -17.5% -15.0% -12.5% -10.0% -7.5% -5.0% -2.5% -0.00



The Case for Short Selling
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Short Selling: SEC Incentives 
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Short Selling: Manipulation

• Speculative trading
• Potentially destabilizing for markets
• Subject to fraud or market manipulation
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Short Selling By the Numbers
• One study indicated that an SEC

investigation or securities class action
was initiated in response to 43% of
short seller reports.

• Short selling campaigns associated with 
an average decrease of 7% around 
publication. 

• Activist short-seller campaigns caused 
share price of the targeted company to 
decrease by 14.82%, on average, over 
135 days.

Da Fonseca Salvador, Raquel. Activist short sellers: what are their performances?. Louvain School of Management, Université catholique de Louvain, 2021. Prom. : Nguyen, Anh.
http://hdl.handle.net/2078.1/ thesis:30166; Brendel, J. and Ryans, J. (2021), Responding to Activist Short Sellers: Allegations, Firm Responses, and Outcomes. Journal of
Accounting Research, 59: 487-528. https://doi.org/10.1111/1475-679X.12356, Antonic Kartapanis, Activist short-sellers and accounting fraud allegations (June 18, 2019), available
at https://repositories.lib.utexas.edu/handle/2152/74990 , cited in BSIC, Activist Short-Sellers: Manipulative Profit Seekers or Bearers of Justice? (Mar. 5, 2023), available at
https://bsic.it/activist-short-sellers-manipulative-profit-seekers-or-bearers-of-justice/.

57%

43%

Investigation or Class Action

7%

14.8%
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Legal Framework
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Applicable Provisions

• Section 10b of the Exchange Act
• Fraud

• Rule 10b-5(b)

• Market Manipulation
• Rule 10b-5(c)
• Section 9a(2) of the Exchange Act

• Rule 13f-2
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Regulatory Risk: Weaponizing the SEC
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Regulatory Risk: Weaponizing the SEC

• Short-seller reports often lead to SEC 
investigations

• Very low bar for SEC Enforcement Staff to open 
investigation

• ~21 months for SEC to close investigation 
without charges

• ~23 months for SEC to settle or bring charges

• Short sellers manipulate SEC FOIA procedures 
(and media) in an attempt to add legitimacy to 
report
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Short Seller Playbook: Disclaimer
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Terms of Service
We are investors. We are biased. So are other investors. So are the companies we discuss. So
are the banks that raised money for such companies. If you are invested (either long or short) in
a company, so are you. Just because we are biased does not mean that we are wrong. We, like
everyone else, are entitled to our opinions and to the right to express such opinions in a public
forum. We believe that the publication of our opinions and the underlying basis for such opinions
is in the public interest.

Our research and reports express solely our opinions, which we have based upon generally
available information, field research, inferences and deductions through our due diligence and
analytical process. To the best of our ability and belief, all information contained herein is
accurate and reliable, and has been obtained from public sources we believe to be accurate and
reliable, and who are not insiders or connected persons of the stock covered herein or who may
otherwise owe any fiduciary duty or duty of confidentiality to the issuer. However, such
information is presented “as is,” without warranty of any kind, whether express or implied. BOC
makes no representation, express or implied, as to the accuracy, timeliness, or completeness of
any such information or with regard to the results to be obtained from its use. All expressions of
opinion are subject to change without notice, and BOC does not undertake to update or
supplement any reports or any of the information, analysis and opinion contained in them.

Use of BOC Texas, LLC’s (“Company”, “BOC Texas”, “we”, “us” or “our”) research or any of the
information contained herein is at your own risk. In no event should the Company or any affiliate
be liable for any direct or indirect trading losses caused by any information on this site. The
purpose of this website is solely to share and discuss public companies for journalistic and
informational purposes only and should not be considered an individualized recommendation of
any particular security, strategy, or investment product. You further agree to do your own
research and due diligence, consult your own financial, legal, and tax advisors before making
any investment decision with respect to transacting in any securities covered herein. This
research is not an offer to sell or a solicitation of an offer to buy any security, nor shall any
security be offered or sold to any person, in any jurisdiction in which such offer would be unlawful
under the securities laws of such jurisdiction. Such an offer or solicitation can only be made by
the confidential private placement memoranda relating to applicable investment vehicles which
will only be provided to qualified offerees.

You should assume that as of the publication date of any short-biased report or letter, the
Company (possibly along with or through our members, partners, affiliates, employees, and/or
consultants) along with our clients and/or investors has a short position in all securities covered
herein, and therefore stands to realize significant gains in the event that the price of any stock
covered herein declines. Following publication of any long or short report or letter, we intend to
continue transacting in the securities covered herein, and we may be long, short, or neutral at
any time hereafter regardless of our initial recommendation, conclusions, or opinions.
See additional important disclaimers and conditions in our website Terms of Use.

In no event should the Company or any affiliate be liable for any direct or
indirect trading losses caused by any information on this site. The
purpose of this website is solely to share and discuss public companies for
journalistic and informational purposes only and should not be considered an
individualized recommendation of any particular security, strategy, or
investment product. You further agree to do your own research and due
diligence, consult your own financial, legal, and tax advisors before making
any investment decision with respect to transacting in any securities covered
herein. This research is not an offer to sell or a solicitation of an offer to
buy any security, nor shall any security be offered or sold to any person,
in any jurisdiction in which such offer would be unlawful under the
securities laws of such jurisdiction.

We are investors. We are biased. So are other investors. So are the 
companies we discuss. So are the banks that raised money for such 
companies. If you are invested (either long or short) in a company, so 
are you. Just because we are biased does not mean that we are 
wrong. We, like everyone else, are entitled to our opinions and to the 
right to express such opinions in a public forum. We believe that the 
publication of our opinions and the underlying basis for such 
opinions is in the public interest.



Regulatory Risk: Rumble Case Study
• SEC opened investigation based on

whistleblower report that Rumble inflated
KPIs

• Short seller tipped off reporter, who then
abused FOIA process to get confirmation
of investigation directly from SEC Staff

• Unusual as SEC seldom publicly confirms
existence of ongoing investigations

• Advised client on media response

• Received oral confirmation of
recommended closure in ~6 weeks and
formal declination letter within ~ 3 months
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Regulatory Risk: Rumble Case Study
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Litigation Risk from Short Selling
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Litigation Risk

• Short-seller reports (and related drops in share 
price) provide fodder for civil litigation

• Federal and state class-action securities 
lawsuits

• Derivative lawsuits

• Even when frivolous, litigation is costly.
• And nuisance settlements can add up when 

dealing with multiple litigations.
• Risk in failing to coordinate strategy and 

settlements among multiple litigations and 
regulatory investigation(s).
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Litigation Risk: Case Study
• Muddy Waters alleged Company inflated KPIs, and 

that SPAC and Company made misleading 
disclosures in SEC filings

• Prior to short-seller report, share price had shot up 
from redemption value to more than 3x

• After report, share price dropped 20%
• Resulting litigation (+ regulatory risk)

• SDNY Securities Class Action
• Three Derivative Suits 
• Delaware Chancery Court 
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Auditor Risk
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Auditor Risk

• In light of highly critical PACOB Inspection 
Reports, audit firms are opening their own 
investigations when short-seller reports 
implicate the sufficiency of their work

• EY:  46% deficiency rate
• KPMG: 30% deficiency rate
• BDO: 66% deficiency rate

• Investigations frequently spear-headed by 
auditor’s internal forensic investigators

• Investigation not limited to those in short-
seller report

⎼ Anything that could go to auditors ability 
to trust representations it receives from 
its clients 
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Government Response to Short Sellers
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Government Response: Current Status
• Widespread media reports of vast DOJ short selling investigation. 
• Prosecutors obtained search warrants and seized computers, trading 

records, etc. from Andrew Left, founder of Citron Research, and Carson 
Block, founder of Muddy Waters. 

• Up to 30 firms under investigation
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SEC v. Lemelson et al.
• SEC alleged short and distort scheme. 

• SEC brought civil claims under the 
anti-fraud provisions of the Exchange 
Act and the Advisers Act. 

• Minimal civil penalty because SEC 
could not prove damages.
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Responding to Short Sellers
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Short Selling and Response in India: Adani
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Short Selling and Response in India: Adani
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Short Seller Report Released



Incident Response
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(1) Define The Issue

(2) Identify The Audience

(3) Tailor Your Response

Shareholders

Customers

LendersBoard

Investors

Audience



Incident Response

• Evaluate source and veracity of short seller’s statements
• Review employee communication records
• Conduct interviews with possible sources
• Audit financials, etc.

• Assess short sellers’ statements through a critical “litigation” lens
• Ongoing third party litigation
• Potential litigation against short seller

• Evaluate response options
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When Responding, Do It Right
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Not Issuing a Public Response

• Absent a complete response, the best
approach may be silence.

• Firms in dataset responded 31% of time.

• Not issuing response correlated with
fewer adverse outcomes (negative
abnormal returns, enforcement actions,
delisting).

• Approaching audiences offline with
targeted response

Jaja Brendel and James Ryan, Responding to Activist Short
Sellers: Allegations, Firm Responses, and Outcomes, 59 Journal
of Accounting Research 487 (2021).
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When Responding, Do It Right: Targeted 
Response

• Avoid hyperbole and be targeted

• A concise simple response is more easily 
digestible 

• 3 pages may be enough to rebut the 
allegations
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Responding with a Lawsuit?
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Defamation
• Claim Elements:

• (1) False statement
• (2) Published without authorization
• (3) With knowledge (higher ‘actual malice’ 

standard for public companies)
• (4) That causes special harm or constitutes 

defamation per se.  

• Defamation per se includes statements 
that injure others in their business or 
profession.

• Business defamation damages awards or 
settlements can be substantial
• Punitive damages for statements made with 

malice
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Obstacles to Defamation Suits
• First Amendment and anti-SLAPP defenses may apply to statements that are

true or protected opinion
• Determine jurisdictions for suit
• Evaluate suit through anti-SLAPP lens

• Fact versus Opinion versus Mixed

• “While a plaintiff generally must plead that the defendant made specific false statements
of fact in order to make out a prima facie case of defamation . . . [an] exception to this
general rule is mixed opinion-fact defamation.”

⎼ Sorvillo v. St. Francis Preparatory Sch., 607 F. App'x 22, 24 (2d Cir. 2015); Milkovich v.
Lorain Journal Co., 497 U.S. 1, 20 (1990).

• “Adding of disclaimers such as ‘I think’ does not automatically render a statement non-
actionable (in a defamation claim).”

⎼ Farmland Partners Inc. v. Rota Fortunae, 18-cv-02351-KLM (Dkt. No. 136) at 26 (D.
Colo. May 15, 2020).
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Fraud and Manipulation Suits: Obstacles

• Loss causation in a securities fraud or manipulation case requires the
plaintiff to have experienced:
• (1) a loss caused by a decline in share price.
• (2) fraud/manipulation caused the loss.

• Assuming a hypothetical attack against X (Twitter), Elon Musk, as
shareholder, could sue only if sold during a period in which the stock was
depressed.

• Loss causation usually requires expert analysis.
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